IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

CHRISTINE R. BERROTH,
Plaintiff,

V.
CIVIL ACTION
FARM BUREAU MUTUAL INSURANCE No. 01-2095-CM

CO., INC,,

N N N N N N N N N NS

Defendant.

MEMORANDUM AND ORDER

Pending before the court is plaintiff Chrigtine R. Berroth's Application for Attorneys Fees, Expenses
& Costs (Doc. 140). As st forth below, the court awards attorneys’ fees and costs of $119,102.46.

This case was tried December 9-17, 2002, on plaintiff’s claim that defendant failed to promote her in
violaion of Title VII of the Civil Rights Act of 1964. The jury returned a verdict in favor of plantiff on
December 17, 2002, and awarded $10,325.82 in compensatory damages and $10,000 in punitive damages.
On April 28, 2003, the court entered an order which, inpart, denied defendant’ s motions pursuant to Rules 50
and 59 of the Federal Rulesof Civil Procedure, and reserved aruling on plaintiff’ sagpplicationfor attorneys fees,
onthe groundsthat plaintiff had not yet filed a memorandum required by Didtrict of Kansas Rule 54.2. Thecourt
hasreceived and reviewed plaintiff’ smemorandum, defendant’ s response, and plaintiff’ sreply, and is prepared
torule.

Paintiff requests the court to award $124,875.25 in fees and expenses pursuant to 42 U.S.C. 88§

19814, 1988, & 2000e-5, and has attached itemized hilling records. Plaintiff, as the fee applicant, carriesthe




burden of establishing that sheis entitled to an award of attorneys fees and must document the appropriate
hours expended and hourly rates. Hendey v. Eckerhart, 461 U.S. 424, 437 (1983). In determining a
reasonable fee, “the most ussful Sarting point . . . is the number of hours reasonably expended on the litigation
multiplied by a reasonable hourly rate.” Hendey, 461 U.S. at 432. From thisinitid cadculation, the court
“should exclude. . . hoursthat were not ‘ reasonably expended.”” 1d. A party seeking to recover attorneys fees
must providethe court with time recordsthat “reved . . . dl hoursfor whichcompensationis requested and how
those hours were alotted to specific tasks” Ramosv. Lamm, 713 F.2d 546, 553 (10" Cir. 1983).

The court approaches the issue of reasonableness by first consdering whether it is appropriate to
exclude certain items from the billing records submitted by plaintiff that defendant argues are not reasonable
expenses. Second, the court determines whether the rates charged by plaintiff’s counsel are reasonable.

l. Items Defendant Argues Should be Excluded as Unreasonable Attorneys Fees

A. Unsuccessful Claims

1. Motion to Compe

Defendant argues plaintiff should not recover for expensesincurred inconnectionwithplantiff’ sMotion
to Compel, which was denied by U.S. Magistrate Judge James P. O’ Hara, and withthe Motionfor Review of
that order, which was denied by the undersgned judge.

Fantiff satesin her memorandum in support of her motion for attorneys’ fees, that she does not seek
payment with regard to the Motion to Compel and Motion for Review. Plantiff itemizes this amount as 34.50
hours, or atotd of $4,830.00 in attorneys’ fees, and expensesof $5.35. Plaintiff has not, however, provided
any indicationto the court that these figures were deducted from the tota amount claimed. The court isunable

to verify that this amount was excluded fromthe total fees plaintiff seeks. Asnoted above, itisplantiff’sburden
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to document the expensesclaimed. The court subtracts $4,830.00 in feesand $5.35 inexpensesfromthe total
amount claimed.
2. Motion to Consolidate
Defendant argues plaintiff should not recover for expensesincurred inconnectionwithplantiff’ sMotion
to Consolidate, which the court denied. Pantiff dates in her memorandum in support of her motion for
atorneys fees, that she does not seek payment with regard to the Motionto Consolidate. Plantiff itemizesthis
amount as 3.50 hours, or a tota of $560.00 in attorneys fees. Plaintiff has not, however, provided any
indication to the court that these figures were deducted from the total amount clamed. The court is unable to
verify that this amount was excluded from the totd fees plaintiff seeks. As noted above, it is plaintiff’s burden
to document the expenses clamed. The court subtracts $560.00 in fees from the totad amount claimed.
3. Sexual Harassment and Retaliation Claims
Defendant contends plantiff should not recover for lega work related to a sexua harassment dam,
which was not preserved in the Pretrid Order; and a retdiation clam, upon which the court granted summary
judgment in favor of defendant. Defendant states that, “[b]ecause counsd did not indicate whichblock entries
of time were spent on the unsuccessful daims, defendant suggests that the percentage reduction would be
appropriate,” but does not suggest a percentage for the court to apply.
Asthe Tenth Circuit gated in Jane L. v. Bangerter:
If dams are rdated, falure on some dams should not preclude full recovery
if plaintiff achieves successonasggnificant, interrelated dam. “Where alawauit
conggs of rdated dams, aplantiff who has won substantid relief should not
have his attorney’ s fee reduced smply becausethe digtrict court did not adopt
each contentionraised.” Hendey, 461 U.S. at 440; seealso Spulak v. K Mart

Corp., 894 F.2d 1150, 1160 (10" Cir. 1990). A claim is related to another
damif it is based on “a common core of facts.” Hendey, 461 U.S. at 435.
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We have refused to pemit the reduction of an attorneys fee request if

successful and unsuccessful claims are based ona*“commoncore of facts.” In

Tidwell v. Fort Howard Corp., 989 F.2d 406, 412-13 (10" Cir. 1993), for

example, we hdld that the tria court abused its discretion in reducing atorneys

fees for a plantiff who prevailed under some provisions of the Equa Pay Act

but failed on her Title VIl and Sate law clams.
61 F.3d 1505, 1512 (10" Cir. 1995). Moreover, “[l]itigants in good faith may raise aternative legal grounds
for adesired outcome, and the court’ s rgjectionof or failure to reach certain grounds is not a sufficient reason
for reducing afee” Hendey, 461 U.S. at 435.

Here, the court finds that the dleged sexuad harassment and retdiation daims arise from an operative
core of factsthat are commonto those facts uponwhich plantiff relied in presenting her failureto promote dam.
In prevailing upon her falure to promote dam, plantiff received substantid relief such that areduction in the
lodestar based upon “results obtained” is not warranted under the Supreme Court and Tenth Circuit's
interpretation of existing law. Furthermore, even if the court were to find that plaintiff should not recover upon
cdamsfor whichshe did not prevail a trid, neither party has suggested a means through which the court could
properly apportion the fees and costs. The court cannot arrive a such amethod, dueto the interrel atedness of
theclams. Defendant’s objection is overruled on this basis.

B. ExpensesUnrelated tothisLitigation

1. Payment of Mr. Noble's Annual Registration Fee
Defendant daims plaintiff should not recover for expensesin connectionwith plaintiff’scompliance with

aNovember 5, 2001 Show Cause Order entered by the court addressing plaintiff’ scounsd’ sfalureto pay his

annud regigrationfee. In response, plaintiff states, “[a)s for the total of one-half hour on November 12 & 13,




2001 . . . that would be a reduction of $70.00.” (citing Ex. 1 to Pl."s Application (November 30, 2001
invoice)). The court hereby reduces the total award by $70.00.

C. Other Allegedly Unreasonable Expenses

1 Trial Preparation for Mr. Noble

Defendant argues that expenses connected withplaintiff’s counsdl, Richard Nobl€ s efforts to become
prepared for trid are unreasonable because Mr. Noblefirst-chaired thetrid while plaintiff’ sco-counsel, Gregory
Dennis, was more involved with discovery and had greater knowledge of the case. Defendant criticizes such
expenses as “duplicative.”

“Anattorney may not recover feesfromanadversary that could not be billed to the dlient; suchfeesare
presumptively unreasonable” Sheldon v. Vermonty, 237 F. Supp. 2d 1270 (D. Kan. 2002) (citing Case v.
Unified Sch. Dist. No. 233, 157 F.3d 1243, 1249 (10" Cir. 1998)). The court believesit is quite common
for an attorney to firg-chair atria when the attorney was not actively involved in discovery. Moreover, even
iIf the court were to accept defendant’ s argument, defendant has not identified which hours should be stricken
or suggested a percentage reduction for the court to apply. Defendant’s objection is denied.

2. Voluminous Nature of Plaintiff’s Submissonsto the Court

Defendant damsplaintiff’scounsd has expended unnecessary timedueto plaintiff’ slengthy and verbose
syle employed in papers submitted to the court, as noted by Judge O’ Harain his Memorandum and Order of
July 18, 2002 (Doc. 59). The court concurs with Judge O’ Hara s evaluation. However, the court refuses to
goply areduction in the amount of attorneys feesclamed. This court observed in its order partidly granting
and partidly denying summary judgment that the failure of plaintiff’s and defendant’ s counsdl to follow the local

rules had created an undue burden upon the court in its attempt to timely adjudicate the case:
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The court encourages counsd for both parties to consult D. Kan. R. 56.1(a),
and, in the future, to number separately each fact provided in a memorandum
supporting or responding to a summary judgment motion. Further, the court
reminds counsel that in responding to amation for summary judgment, aparty
that wishes to rely upon facts not contained in the movant's memorandum
should set forth each additiona fact in a separate paragraph. D. Kan. R.
56.1(b)(2). Inthis case, counsd for both parties have included multiple facts
in sngle numbered paragraphs. Moreover, plaintiff’s counsdl has presented
additiond factsinthe same numbered paragraphs at which plantiff respondsto
facts set forthin defendant’ s motionfor summary judgment. Such disregard for
the locdl rules of this court has hindered the court’ s efficient disposition of the

pending mation.

Berroth v. Farm Bureau Mut. Ins. Co., Inc., 232 F. Supp. 2d 1244, 1246 n.4 (D. Kan. 2002). The court
will not comment further upon the propriety of defendant’s criticiam of the efficiency of plaintiff’s counsdl.
Moreover, evenif the court wereto attempt to gpply areduction, defendant does not suggest amethod by which
the court should make such a caculation. The court will not speculate regarding the amount of time a counsel
whose writing is highly concise would have expended in drafting Smilar papers. The charges assessed by
plaintiff’s counsd are not unreasonable. Defendant’ s objection is overruled.

3. Inquiry into Proper Party Named as Defendant

Next, defendant asserts plantiff should not recover for chargesrelated to plaintiff’ sattempt to determine
whether the proper party had been named as defendant. The court finds that such expenses were reasonable

and could be properly charged to aclient. Defendant’s objection is overruled.

4, Performance by Counsdl of Tasks Usually Assigned to Nonlawyers




Defendant arguesthat plaintiff’scounsal hascompleted tasksusudly assignedto couriersand pardegdls,
indluding delivery of papersto the courthouse for filing. In response, plaintiff damsthat certain recordsinclude
travel and filing time in addition to substantive work upon the case which is properly attributed to an attorney.
For example, on page 5 of Exhibit 2 attached to plaintiff’ sapplicationfor attorneys fees and costs, plaintiff has
a gngle hilling entry for November 15, 2002, which states a rate of $160.00 per hour for 7 hours, with the
following narrative description:

Findize “plantiff’ switnesslig’; travel to courthouse to file “plaintiff’ s witness

lig” & “plantiff’ sexhibit list/sheet” and hand ddliver same to judge schambers

read two cases cited by judge on anti-retdiation clause not gpplying to internd

company invegtigations; phone conversation with RWN; wrote e-mails with

attachments to RWN; two e-mails with attachmentsto T. Mann; two faxes to

T. Mann of “plantiff’s witness lig” and “plaintiff’s exhibit list/sheet”; work on

triad questions for M. Goe; phone conversation with client; work on “plaintiff’'s

proposed voir dire questions.”
The court concursthat ddlivery tasks could not be reasonably billedto aclient and should be excluded from the
total amount of recovery.

A party seeking to recover attorneys feesmug providethe court with time records that “reved . . . dl
hours for which compensationis requested and how those hours were dlotted to specific tasks” Ramos, 713
F.2d at 553. Given plaintiff’scounsd’ suseof narratives such asthat excerpted above, it isunclear what amount
of time counsel devoted to ddlivery-related tasks. Moreover, neither party has suggested a prevailing area
courier rate that ought to beimposed inlieuof the $160.00 rate per hour plaintiff seeks. The court believesthat

acourier could have carried out the dutiesinquestionfor $50 or less. Accordingly, the court excludesfromthe

total recovery $110 in attorneys’ fees.




5. Trave Time

Defendant clams plaintiff should not recover the totd amount billed for travel to and from Manhatitan,
Kansas. Defendant objectsto an entry dated April 4, 2002, in which plaintiff’s counsd statesthat he expended
5 hours at arate of $160.00 per hour, with the following description: “travel to and from Manhattan, Kansas,
take depogition of Charles Petrik; phone conversation with Rick Noble re: Petrik’s deposition.” ((Pl.’s App.
for Attorneys Fees, Costs, & Expenses, Ex. 11, at 1).

Asthe Tenth Circuit stated in Smith v. Freeman, driving time may be given areduced hourly rate due
to its nature as“ essentidly unproductive.” 921 F.2d 1120, 1124 (10™ Cir. 1990). In Aquilino v. University
of Kansas, this court applied a 50% reductionfor attorney time spent intransit. 109 F. Supp. 2d 1319, 1326
(D. Kan. 2000). Clearly, however, the entire record was not devoted to driving time. As noted above,
counsd’s narrative insufficiently explains how counsd dlocated histime. Plaintiff satesthat her counsdl seeks
only hdf of the total amount of the recovery in connection with Mr. Petrik’s deposition, with the other half
apportioned to a case involving the same partiesand counsd, Brown v. Farm Bureau Mut. Ins. Co. Thecourt
believes four hoursis a reasonable amount of trave time between counsd’ soffice in the Kansas City area and
Manhattan, Kansas. Accepting plaintiff’ sexplanation of dividing costs betweenthe two cases astrue, the court
applies a 50% reduction for two hours, and subtracts $160 in fees from the tota recovery.

. Reasonable Rate

A court assessing atorneys fees should gpply a reasonable rate, defined as one “in line with those
prevaling in the community for amilar services by lawyers of reasonably comparable sill, experience and
reputation.” Blum v. Stenson, 465 U.S. 886, 896 n.11 (1984). The court finds that the rates charged by

counsdl - $185.00, $200.00, and $225.00 for Mr. Noble; $130.00, 140.00, and $160.00 for Mr. Dennis; and
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$55.00 and $65.00 for pardegds - areinline withthe rates prevailing inthe Kansas City community by lawyers
of comparable sKill, experience, and reputation, particularly considering that the top rates charged by counsdl
were for trid time. Accord Fid. & Deposit Co. of Md. v. Hartford Cas. Ins. Co., 215 F. Supp. 2d 1171,
1189 (D. Kan. 2002) (finding $205 to $250 hourly rate reasonable in commercid litigation).
1. Costs

Defendant argues plaintiff should not recover the full amount of the costs clamed, for the reasons set
forth below. Asnoted by this court in Ortega v. IBP, Inc.:

“[Closts shdl be alowed as of course to the prevailing party” under Federd
Rule of Civil Procedure 54(d). Section 1920 governs what specific costs the
Court may tax. 28 U.S.C. § 1920. The clerk taxesthe costs uponnotice by the
prevailing party. Fed. R. Civ. P. 54(d)(1). The Court reviews the clerk’s
assessmentsof costs de novo. Ortega v. City of Kansas City, Kan., 659 F.
Supp. 1201, 1218 (D. Kan.1987), rev' d on other grounds, 875 F.2d 1497
(10" Cir. 1989). If § 1920 does not specificaly authorize an expense, the
Court may “sparingly exerciseits discretion in dlowing such cods” 1d.

The prevaling party carries the burden of establishing that 8 1920
authorizes the costs sought to be taxed. Green Constr. Co. v. Kan. Power
& Light Co., 153 F.R.D. 670, 675 (D. Kan. 1994). Courts may exercise
discretion in determining the necessity of the materias or servicesto the case.
28 U.S.C. §1920. Oncethe prevaling party meetsthis burden, apresumption
infavor of awarding the cogts exigts. U.S. Indus.,, Inc. v. Touche Ross& Co.,
854 F.2d 1223, 1245 (10" Cir. 1988).

883 F. Supp. 558, 560 (D. Kan. 1995).

A. Postage

Pantiff seeks rembursement for postage expenses. However, asnoted by defendant, “[f]edera courts
in Kansas deny taxation of postage costsbased uponalack of statutory authority in [28 U.S.C.] § 1920.” Id.
a 562. Defendant’ s objection is sustained.

B. Facsmile Transmissions




Pantiff seekstorecover for severa facamiletransmissons. Defendant arguesthat the court should deny
such expenses, because plaintiff does not identify the bass for the charges. In plaintiff’s response, she States
that the faxes were used to tranamit documents associated with the trid and for purposes of serving defense
counsd by fax asrequired by thepretrid order. The chargesin disputetotal $34.00, and plaintiff’ srate per page
was $0.50.

The court findsplaintiff has sufficiently justified the facsmile charges daimed, and that the rate of $0.50
per page is reasonable. Accord Ortega, 883 F. Supp. at 562 (finding that a rate of $1.00 per page faxed was
reasonable).

C. Photocopies

Defendant argues plaintiff should not recover the costs of in-house photocopies, because plaintiff has
not stated the per page charge for suchcopies. Based upon the court’ s experience and knowledge of the case,
the courtisstisfied that a per page charge of $0.10 isreasonable. Accord Cadenav. Pacesetter Corp., 1999
WL 450891, at *8 (D. Kan. Apr. 27, 1999).

D. Depostion Transcripts

Hndly, defendant objects that the plaintiff has not properly attributed costs of deposition transcripts
between this case and the Brown action. In response, plaintiff states that each of the depositions to which
defendant objects were reasonably necessary. Specificdly, plaintiff pointed out that eachof the five witnesses
was cdled at trid, and that both parties cited the depositions in question in their summary judgment briefs.
Furthermore, plaintiff points out that she had attempted to be economicd by taking only the depositions of four
of the individuds in question. The court finds plaintiff has made an adequate showing that the depositions to

which defendant objects were reasonably necessary in this case. Defendant’ s objection is overruled.
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V.  Order
The court accordingly awards fees and codts to plaintiff asfollows:

$124,875.25 [amount claimed in attorneys fees and costs)
- 4,830.00

- 5.35

- 560.00

- 70.00

- 110.00

- 160.00

- 37.44 [postage as ca culated by court]
$119,102.46

IT ISTHEREFORE ORDERED that plaintiff’s Application for Attorneys Fees, Expenses
& Costs (Doc. 140) is granted in part and denied in part.
IT ISFURTHER ORDERED that plaintiff isawarded $119,102.46 in attorneys fees and costs.

Dated this 5™ day of August 2003, at K ansas City, Kansas.

SCARLOSMURGUIA
CARLOSMURGUIA
United States District Judge
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